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MATTER OF: S u l l a i r  C o r p o r a t i o n  

DIOE8T: 

Where b i d d e r  i n c l u d e s  c o n d i t i o n  t h a t  h a s  
t h e  e f f e c t  o f  e x t e n d i n g  t h e  promised 
d e l i v e r y  d a t e  beyond t h e  date r e q u i r e d  
by t h e  s o l i c i t a t i o n ,  t h e  b i d  is nonre- 
s p o n s i v e  and must be r e j e c t e d .  

S u l l a i r  C o r p o r a t i o n  p r o t e s t s  t h e  award o f  a 
t r a c t  t o  F ray  Equipment Company by t h e  U.S. Army 
Corps o f  Eng inee r s  f o r  a p o r t a b l e  a i r  compressor 
i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DACW67-84-B-0004. 

con- 

under  
The 

Corps de t e rmined  t h a t  t h e  lower b i d  o f  S t a r  Equipment, 
S u l l a i r ' s  d i s t r i b u t o r ,  w a s  nonrespons ive  because  it 
d i d  n o t  conform t o  t h e  d e l i v e r y  s c h e d u l e  r e q u i r e d  i n  
t h e  IFB.  

The p r o t e s t  is denied .  

The I F B  p rov ided  t h a t  "De l ive ry  is r e q u i r e d  30 
days  a f t e r  e f f e c t i v e  d a t e  o f  award." The  b i d  submit-  
t e d  by S t a r  Equipment, however, s p e c i f i e d  d e l i v e r y  "45 
days  a f t e r  d a t e  o f  b i d  opening."  S u l l a i r  asser t s  t h a t  
S ta r  inc luded  t h i s  c o n d i t i o n  because  it cou ld  n o t  have 
m e t  t h e  30-day d e l i v e r y  s c h e d u l e  i f  t h e  c o n t r a c t  had 
been awarded immediately a f te r  b i d  opening.  S i n c e  t h e  
Corps d i d  n o t  award t h e  c o n t r a c t  u n t i l  2 4  d a y s  a f t e r  b i d  
opening ,  S u l l a i r  a r g u e s  t h a t  S t a r  cou ld  have m e t  t h e  
d e l i v e r y  s c h e d u l e  and ,  t h e r e f o r e ,  was r e s p o n s i v e .  

Because S t a r ,  n o t  S u l l a i r ,  was t h e  b i d d e r  under  t h e  
I F B ,  S u l l a i r  a r g u a b l y  is n o t  an i n t e r e s t e d  p a r t y  under  
o u r  Bid Protest  P rocedures ,  4 C.F.R. § 21 .1  (19831, to  
complain a b o u t  t h e  r e j e c t i o n  o f  S t a r ' s  b i d .  See Amacor 
I n d u s t r i e s ,  I n c . ,  B-210951, A p r i l  4 ,  1983,  8 3 7 C n .  
The Corps a d v i s e s ,  however, t h a t  S t a r  h a s  f i l e d  a t i m e l y  
p r o t e s t  w i t h  t h e  Corps on t h e  same i s s u e ,  and t h e  agency 
requests t h a t  o u r  O f f i c e  r e s o l v e  t h e  matter. Under t h e s e  



B-214121 

c i r c u m s t a n c e s ,  and  s i n c e  t h i s  O f f i c e  u l t i m a t e l y  m i g h t  have  
t o  d e c i d e  t h e  case, see 4 C.F.R. § 2 1 . 2 ( a )  (wh ich  p r o v i d e s  
for  a n  appeal to  o u r  O f f i c e  of a d v e r s e  c o n t r a c t i n g  a g e n c y  
a c t i o n  o n  a t ime ly  protest  a t  t h a t  l e v e l ) ,  w e  w i l l  c o n s i d e r  
t h e  p ro tes t  on t h e  merits. , 

A b i d  which  takes  e x c e p t i o n  t o  any  o f  t h e  e s s e n t i a l  
r e q u i r e m e n t s  o f  t h e  s o l i c i t a t i o n  is n o t  r e s p o n s i v e  and 
must  be  r e j e c t e d .  
B-207006, A p r i l  27,  1982 ,  82-1 CPD 393. Where, a s  h e r e ,  

C a t a l y s t  R e s e a r c h  C o r p o r a t i o n ,  
- -  

t h e  s o l i c i t a t i o n  r e q u i r e s  d e l i v e r y  w i t h i n  a s t a t e d  p e r i o d ,  
time m u s t  b e  r e g a r d e d  as of t h e  e s s e n c e .  I n s t r u m e n t a t i o n  
M a r k e t i n g  C o r p o r a t i o n ,  B-211099, March 29, 1983 ,  83-1 CPD 
324. The i n c l u s i o n  o f  a q u a l i f i c a t i o n  i n  a b i d  t h a t  h a s  
t h e  e f f e c t  o f  e x t e n d i n g  t h e  p romised  d e l i v e r y  d a t e  beyond 
t h e  da te  r e q u i r e d  by t h e  s o l i c i t a t i o n  t h e r e f o r e  r e n d e r s  t h e  
b i d  n o n r e s p o n s i v e .  - I d .  

have  c o n t a c t e d  e i t h e r  S t a r  or S u l l a i r  b e f o r e  t h e  c o n t r a c t  
w a s  awarded t o  d e t e r m i n e  w h e t h e r  t h e  30-day p e r i o d  c o u l d  
have  b e e n  m e t .  R e s p o n s i v e n e s s ,  however ,  mus t  be  d e t e r m i n e d  
from t h e  f a c e  o f  a b i d ,  so t h a t  p o s t - b i d  o p e n i n g  in fo rma-  
t i o n  may n o t  be c o n s i d e r e d  i n  j u d g i n g  t h e  b i d ' s  accept- 
a b i l i t y .  To permit  a b i d d e r  t h e  o p p o r t u n i t y  to change ,  
correct o r  e x p l a i n  a n o n r e s p o n s i v e  b i d  a f t e r  o p e n i n g  would 
allow t h e  f i r m  to  accept o r  re jec t  t h e  c o n t r a c t  a f t e r  b i d s  
have  been  e x p o s e d  by c o r r e c t i n g  o r  r e f u s i n g  t o  correct 
t h e  b id .  - See Vin  C o n s t r u c t i o n  Company, I n c . ,  B-206526, 
J u n e  30 ,  1982 ,  82-1 CPD 637. 

S u l l a i r  i n t i m a t e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  s h o u l d  

F i n a l l y ,  S u l l a i r ' s  c o n t e n t i o n  t h a t  t h e  c o n t r a c t  s h o u l d  
have  been  awarded t o  S t a r  b e c a u s e  t h e  Corp's d e l a y  i n  
a w a r d i n g  t h e  c o n t r a c t  e n a b l e d  S t a r  t o  meet t h e  d e l i v e r y  
s c h e d u l e  is w i t h o u t  merit. A s  s t a t e d  a b o v e ,  r e s p o n s i v e n e s s  
mus t  b e  d e t e r m i n e d  f rom t h e  f a c e  o f  a b i d ;  i t  c a n n o t  depend 
on t h e  f o r t u i t y  t h a t  t h e  s e l e c t i o n  process is comple t ed  i n  
more or less t i m e  t h a n  t h e  government  had a n t i c i p a t e d .  - See A m e s  C o n s t r u c t i o n ,  I n c . ,  B-210578, F e b r u a r y  1 4 ,  1983 ,  
83-1 CPD 156. 
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The contracting officer thus properly determined 
Star's bid to be nonresponsive. The protest is denied. *&p&&+J 

&Comptroller Ge ral 
) of the United States 
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